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Fiber Technologies Networks, L.L.C., f/k/a Fiber Systems, LLC (“Eibertech’) makes this
Complaint againgt Verizon New England, f/k/a New England Telephone and Telegraph Company

(“Vedizon’), Northeast Utilities Service Company d/b/a Western Massachusetts  Electric  Co.



(“WMECQ"), and Massachusetts Electric Company ("MECQ") pursuant to G.L. c. 166, 8 25A, and
220 CM.R. 88 45.03 and 45.04, seeking temporary and permanent relief from Respondents

discriminatory, anti-competitive and otherwise illegal actions as described below:

. SUMMARY
1 Verizon, Western Massachusetts Electric Company ("WMECQ"), and Massachusetts
Electric Company ("MECQO") (collectively "the utilities’ or "Respondents’) own and control poles and
conduits that are essentid facilities for the congtruction of competitive telecommunications networks.
Regulations of the Department of Telecommunications and Energy ("DTE" or "Department™) require the

utilities to make these facilities available for use by competitive telecommunications companies.

2. Instead, Verizon, WMECO, and MECO -- acting at timesin gpparent concert -- have
engaged in anearly three-year process of obstructing Fibertech's efforts to deploy a broadband, fiber-
optic network via the Respondents poles and conduits in and around Springfield, Massachusetts,
through a series of delays, unreasonable and discriminatory terms and conditions, and tactical litigation.
Thisis classc anticompetitive conduct calculated to raise a competitor's costs and exclude competition.

In fact, this conduct has delayed and diminished congtruction of facilities for use by competitive
telecommunications providers or Internet service providersthat seek an adternative to the facilities of
Verizon and the WMECO and MECO telecommunications affiliates” from which to provide servicein
the local market. It issurely no coincidence that, while Verizon has been lobbying aggressvely and
successfully the Federa Communications Commission to require that competitors obtain access to any

new broadband facilities from a source other than the incumbent LEC, it smultaneoudy has been

' Upon information and belief, MECO is affiliated with NeesCom, a telecommunications provider. Upon information

and belief, WMECO's parent, Northeast Utilities System, is a mgjor shareholder of Northeast Optical Networks
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seeking to drive Fibertech's open-access broadband facilities from the marketplace. Verizon's two-
pronged campaign to take broadband facilities out of the unbundled network elements available to
competitors, on the one hand, and to obstruct deployment of broadband facilities by competitorsin
Massachusetts, on the other, congtitutes a sure Strategy -- if tolerated -- to protect the utilities joint

monopoly over the local telecommunications marketplace.

3. Fibertech sought to gain accessto utility poles and conduit in the Springfield marketplace by
following the utilities process for licensng such facilities for nearly two years. During thet time the
utilities subjected Fibertech to unlawful delaysin responding to Fibertech's license gpplications.
Although the Department's regul ations require such responses within 45 days of submission of alicense
gpplication, Verizon's responses to Fibertech'sinitia pole applications were provided between 169 and
360 days after submission of the applications. MECO's responses to Fibertech'sinitid pole
applications were rendered between 185 and 542 days after submission of the applications. WMECO

did not respond to Fibertech'sinitial pole applications for 389 days.

4. The utilities responses to Fibertech's pole license applications, when received, included
numerous unreasonable and discriminatory charges, terms, and conditions. The "make-ready
edimates’, through which the utilities set forth the make-ready work required to be performed as a pre-
condition of attaching and identify who will be required to pay for such work, identified much
unnecessary and expensive work and required that Fibertech pay for dl, or virtudly dl, of it. For
example, they required that Fibertech pay to replace many poles that would be able to accommodate

Fibertech's cable smply through the lowering of existing communications lines (as make-ready paid for

("NEON"), which is atelecommunications provider. Both NeesCom and NEON compete against Fibertech.
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by Fibertech). They also required that work that was necessary to correct pre-existing conditions on
the poles and therefore was lawfully chargeable to the owners of the non-compliant facilities instead be
paid for by Fibertech. In addition, they unlawfully imposed highly burdensome costs on Fibertech by
holding it to more stringent construction standards than they applied to themselves or other attachers.
For example, they prohibited Fibertech from "boxing" poles even though Verizon, the power
companies, and other attachers have used this Sgnificant cost-saving measure for years. They aso
required that the clearance guiddines provided by the Nationd Electric Safety Code ("NESC") and
other relevant construction codes be satisfied exactly by Fibertech's ingtalation, even though they did
not adhere to the same guiddines when ingalling their own equipment or directing the ingtalation of
other atachers equipment. Such discriminatory enforcement of sricter congtruction rules againgt a
competitor violated the Department's December 28, 2001, ruling in D.P.U./D.T.E. 97-95, wherein the
Department held:

The NESC ... remains avoluntary standard in Massachusetts. If adopted by a utility,

the NESC must be applied in a non-discriminatory manner.?

5. The utilities responses to Fibertech's license gpplications, athough replete with

unreasonable and discriminatory make-ready demands, did not include explicit licenses for

those poles for which Fibertech had applied and for which no make-ready work was required.

6. Asareault of the unlawvful make-ready demands and charges, the make-ready costs
demanded from Fibertech for access to polesin the Springfield area averaged over $25,000 per mile of

pole plant. This figure compares unfavorably to the make-ready cost experienced by Fibertech asit

> Boxi ng entails attaching a cabl e to the opposite side of the pole from that to which the majority of other cablesare

attached. Thistechnique permits acompany to attach even though inadequate space exists on the pole side where
the majority of attachments are located and thereby enables the company to avoid the burdensome cost of replacing
the pole and paying for the transfer of al other facilities to the new pole.

% Investigation by the Department of Telecommunications and Energy, on its own motion, into Boston Edison
Company's compliance with the Department's Order in D.P.U. 93-37, D.P.U./D.T.E. 97-95, p. 113.
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built its aerid backbone network in Connecticut, which averaged less than $3,600 per mile. In
Connecticut the pole owners apply the same construction and cost-dlocation standards to Fibertech as

they do to themselves and other attachers.

7. Theutilities delaysin responding to Fibertech'sinitial pole license applications made it
unavoidable that Fibertech would not be able to complete its Springfield network within the planned
timeframe and thereby ensured that Fibertech would fail to meet its revenue projections. Due to the
resulting revenue shortfalls and the unexpectedly high per-mile cost of congtruction semming from
excessve make-ready bills, Fibertech was forced to reduce the size of its planned network. It therefore

had to cancel numerous pole gpplications and submit new applications for new, shorter route segments.

8. By forcing Fibertech to downsize its network through delay and excessve make-ready
charges, the utilities prevented Fibertech from extending broadband connectivity to numerous
Massachusetts communities, including Ludlow, Pamer, Ware, Belchertown, and Amherst, that were on
Fibertech's originally planned network route. Attached to this Complaint as Exhihit A isamap showing
Fibertech's existing facilities in western Massachuseits and Connecticut and its originally planned
western Massachusetts network. Asis gpparent from the map, this intended network was significantly
larger than the network that Fibertech currently is attempting to complete. The map aso underscores
the difference in magnitude of the networks Fibertech has been able to build in Connecticut and in
western Massachusetts. Fibertech has deployed approximately 400 route-miles of aerid fiber-optic
plant in Connecticut during the same period of time it has been unsuccessfully attempting to complete 20

route-milesof aerid plant attached to utility polesin the Springfidld area. These differences are the



product of nondiscriminatory pole access in Connecticut compared to exclusonary practicesin

M assachusetts.

9. Fibertech's efforts to build a competitive network in the Springfield area was obstructed not
only by the utilities pole atachment licensing practices but aso by Verizon's policies and procedures
relating to licenang of conduit. These policies are inexplicable on any bass other than Verizon's
incentive to prevent, or delay and burden, the construction of competitive facilities. Verizon failed on
numerous occas ons to respond to Fibertech's conduit license applications within the 45 alowed by the
Depatment'srules. More sgnificantly, it completely eviscerated the 45-day rule by combining: (1) a
requirement that when Fibertech wished to lease conduit connecting two locations, Fibertech specify the
precise conduit route it wished to occupy; and (2) arefusd to provide Fibertech with information
regarding which conduit routes had capacity available for licensng. Verizon thereby forced Fibertech to
engage in aserid guessng game as to where the avallable conduit might be, with each wrong guess
triggering new applications, together with the fees and prolonged delays involved in each gpplication.
(AT&T previously has termed this process Verizon's game of "Go Fish".)* Verizon aso has madeits
process for responding to competitors requests for conduit access unduly expensive and time-
consuming by canceling applications if make-ready cost estimates are not paid within specified periods
even when it is withholding information as to whether an adjoining conduit section that the gpplicant

needsisavalable. Asunavailability of the adjoining section renders the first section usdess, the

* The FCC hasruled that, where the FCC governs access to conduit, owners may not withhold information asto the
availability of conduit. Seelnrelmplementation of the Local Competition Provisionsin the Telecommunications
Act of 1996, First Report and Order, 11 FCC Rcd 15499, Paragraph 1223 (rel. Aug. 8, 1996) (“ Lacal Competition
QOrder”); In the Matter of |mplementation of the Local Competition Provisionsin the Telecommunications Act of
1996: Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, Order
on Reconsideration, FCC 99-266, CC Docket No. 95-185, Paragraph 107 (rel. Oct. 26, 1999) (“ Recansideration Qrder”).
See also Application of Bellsouth Corporation, FCC 98-271 (rel. October 13, 1998) at Paragraph 180 (stating that
“Accessto maps and similar recordsis crucial for competitors who wish to utilize [ILEC] facilities and need
information about the location and functionalities of such facilities”).
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competitor isforced to choose between potentiadly throwing away its money for possbly valudess
make-ready work on the firgt section or accepting cancellation of that gpplication and starting the
dilatory and expensive gpplication process again from scratch if the adjoining segment turns out to be
available. When a competitor that has had its conduit application cancdled due to its unwillingness to
bet money that the adjoining conduit section will be available learns that the adjoining section is available
and therefore re-applies to license the firgt conduit section, Verizon requires that it again pay the fee for
searching to determine whether that first conduit is available. The feeis demanded even when the
previous search occurred only months before, there have been no other conduit applications submitted
in the area Snce then, and, consequently, there is no possibility that the conduit is not till available.
Based on Fibertech's experience, Verizon's fee for searching the availability of conduit averages
approximately $2.30 per foot, or gpproximately $12,000 per mile. Likethe"Go Fish" guessing gameto
which Verizon subjects competitors, thisimpaosition of heavy, unnecessary costs underscores the

anticompetitive mativation underlying Verizon's pole and conduit licensing practices generdly.

10. After approximately two years of the utilities roadblocks, Fibertech had paid the utilities
$918,912 for pole and conduit surveys and make-ready work associated with itsintended Springfield-
area network and was not expresdy authorized to attach to any poles. This sum included over
$155,000 paid to Verizon for pole make-ready work. The utilities refused to issue pole licenses unless
Fibertech agreed to pay additionally approximately $74,000 to Verizon for pole make-ready work,

approximately $231,000 to WMECO for such work, and approximately $85,000 to MECO.

11. Asaresult of the utilities delays and unreasonable terms and conditions, Fibertech faced

the loss of acritica customer due to Fibertech'sinability to ddliver connectivity over a Springfield-area




network by the contractual deadline and therefore also faced the potentid loss of its funding. On June
20 and 21, 2002, in order to ddiver service to its customer and preserveits funding, Fibertech ingtalled
facilities on poles owned by the Respondents. Fibertech did so in a safe manner consistent with industry
practice. In order to maintain sufficient clearance between facilities, Fibertech used extenson arms on
many poles. It attached these arms using lag bolts, which typically are employed to accommodete the
performance of additional make-ready work. Both the New Y ork State Department of Public Service
and Verizon managers administering the company's pole plant in New Y ork State have approved the
use of such lag-bolted extension arms in order to attach facilities prior to the performance of make-
ready work. Fibertech used lag-bolted extenson armsin the Springfield areain order to meet its
contractua commitment and preserve its funding while, at the same time, leaving open the questions of

make-ready work and cost alocations for resolution by the parties or the Department.”

12. On June 22, 2002, Fibertech informed Verizon that it had ingdled its fiber-optic cablein
the Springfield area and suggested that the parties elther attempt to address their differencesinformally
or request intervention by the DTE to determine gppropriate make-ready charges and to resolve other
issues. Verizon agreed to discuss respective concerns informally but then reneged on that offer and
avoided the DTE's scrutiny by filing acomplaint in state court in Springfield. There, Verizon and
WMECO sought to exploit the court's unfamiliarity with pole attachment issues by seeking an order

directing Fibertech to dismantle its network, relying on sworn testimony revealed to Fibertech only

® The FCC hasruled, based on the same 45-day rule as the Department has adopted, that alicense will be "deemed
granted" when no response to alicense application has been received within the 45-day period. See, Cavalier
Telephone 1| Cv Virginia Flectric and Power Ca, 15 F.C.C.R. 9563, Paragraph 15 (rel. June 7, 2000) (“ Cavaliex”). The
Department has not adopted a similar interpretation of the 45-day rule. InCavalier, the utility was required, upon the
license having been deemed granted, to allow the license applicant to attach "permanently or temporarily, without
causing asafety hazard". The means of attaching safely prior to the performance of make-ready work isto employ a
lag-bolted extension arm, as Fibertech did in Springfield, to achieve the twin goals of safe installation, with adeguate
clearances, and accommodation of future performance of make-ready work. The combination of a"deemed granted”
rule and the ability to use |ag-bolted extension arms affords a competitor an opportunity to avoid the "squeeze" that
the utilities otherwise exert, whereby they confront the competitor with the practical choice of succumbing to their
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hours before the "emergency” court hearing which clamed that each instance of severd sorts of
conditions dlegedly created on the poles by Fibertech's ingtallation "pr esent[s] an immediate threat
of death or severe bodily injury to employees of WMECO and other companies coming in proximity
to such lines to service their equipment, and present[s] safety issues to the public at large’ (emphasis
supplied). These utilities stridently and successfully argued that, due to the purported immediate threet
of deeth and severe bodily injury, the judge should not act on his stated inclination to give Fibertech time
to answer the charges. Asaresult, Fibertech was ordered to removeits network or pay Verizon
$400,000 to correct certain alegedly threatening conditions supposedly created by Fibertech on poles
owned in whole or part by WMECO and Verizon. Fibertech later agreed, as a condition of withdrawal
of MECO's court petition seeking the immediate dismantling of Fibertech's facilitiesin Northampton, to

pay MECO $59,000 for correction of certain conditions.

13. The"life-threstening” conditions clamed by WMECO and Verizon were of four
fundamenta types. (1) location of the fiber line closer than 40 verticd inches from dectric fecilities a
the pole; (2) location of the fiber line closer than 30 vertical inches from the secondary ectric line at
mid-span; (3) the use of extenson arms; and (4) the use of boxing (even on poles that had aready been
boxed by Verizon, WMECO, or another attacher). The vast mgority of the instances in which the
Fibertech line and dectric facilities were aleged to be separated by less than 40-inches were imaginary
in that Fibertech's line was not actualy closer than 40 vertica inches from the dectric facilities but Smply
could have been closer if Fibertech had not used an extenson arm. WMECO and Verizon prohibited
Fibertech from increasing the mid- span separation between its cable and the eectric secondary line,
even though Fibertech's contractor that had ingtaled the cable had agreed to perform this smple task

(using extra cable contained in expansion loops) without additional charge.

unlawful make-ready demands or failing to install facilitieséor aprolonged and possibly fatal period of time.



14. The utilities actions before the state court condtitute another instance of discriminatory
application of congtruction codes, in direct contravention of the Department's ruling in D.P.U./D.T.E.
97-95. Anindependent expert retained by Fibertech recently completed a survey of 2,324 polesto
which Fibertech is not atached in the Springfield area. The survey, which is atached to this Complaint
as Exhihit M revealsthat 1,149 or 49.4 % of these poles contain conditions of the very sort that
the utilitiesinformed the court " present an immediate threat of death or severe bodily injury" .

Therefore, if the sworn court testimony on which the utilities rlied in their effort to dismantle
Fibertech's competitive broadband facilities is true, this survey of nearly 60 miles of pole plant
demondtrates that the utilities themsdves are threstening workers and the public in western
Massachusetts with immediate death or bodily injury on virtualy every block on which they have
indaled aerid facilities. Given that Verizon, WMECO, and MECO own and control poles through
much of Massachusetts, Fibertech believes that such conditions exist widely throughout the

Commonwedth.

15. That nearly haf of the pole plant in the Springfield area reflects conditions identified to the
court as abasis for immediatdy dismantling Fibertech's network and that the utilities took over six
months to correct what they claimed were immediate threets demondtrates that the utilities claims of
danger were false and served as a pretext for their actud, anticompetitive ams. To conclude otherwise
would mean that the utilities and the Department are faced with a safety problem requiring immediate

correction at a codt that likely would amount to billions of dollars.

16. Despite the fact that the $400,000 paid by Fibertech to Verizon to correct the dlegedly
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life-threatening conditions created by Fibertech on Verizon and WMECO poles exceeded the
$305,000 cost of the additional make-ready work earlier identified by these utilities as necessary to fully
accommodate Fibertech's attachment (based on the utilities discriminatory and excessive make-ready
demands and unlawful alocations of the cogt of that work), Verizon and WMECO have reported to
Fibertech that they spert dl of the $400,000 paid pursuant to the court order, smply to correct the
purportedly serious safety violations. Because Fibertech used lag-bolted extenson arams that permit the
performance of make-ready work without additional cost (other than for the removal of the 233 arms
used, a atotal cost of $6,990, based on the rates charged by WMECO's contractor), there was no
legitimate reason for spending more than the dready excessive $305,000 previoudy identified plus the
$6,990 for arm remova. The unnecessary expenditure of an additional $88,000 above and beyond the
unreasonable and discriminatory sums aready charged underscores Verizon's and WMECO's apparent
continuing purpose of using the litigation to burden and obstruct Fibertech's attempted market entry. In
contrast to Verizon's and WMECO's decison to spend dl of the money Fibertech paid to Verizon
pursuant to court order, MECO has returned to Fibertech $58,719.00 of the $59,000 paid by

Fibertech for the correction of aleged safety hazards on MECO poles, having spent only $281.00.

17.  Each Respondent has purported to terminate or expressed an intention to terminate the
pole attachment agreement entered into between it and Fibertech. Because such agreements establish
the contractud right of Fibertech to occupy poles throughout the utilities service territoriesin
Massachusetts, the termination of the agreements threstens the ability of Fibertech to maintain and
operate its open-access fiber-optic networks in both the Springfield and Worcester markets and would

prevent Fibertech from deploying broadband facilities € sewhere in the Commonwedlth.
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18. Asindicated by this Complaint, the utilities have erected significant barriers to the
deployment of competitive telecommunications facilities through their practices that delay ingdlation of
such facilities on poles and in conduits and impose unnecessary costs. The threat to competition
presented by these barriers will increase dramatically when Verizon is freed from the obligation to make
available to competitors the broadband facilities that Verizon deploys. By using its control over the pole
and conduit facilities essentid to deployment of wirdine facilities, Verizon will be able to control the
speed, cost, and overall success of the fiber ingdlation efforts of itself and its competitors. Without
grict enforcement of rules pertaining to pole and conduit licensing practices, including the fundamenta
principle of nondiscrimination, the winner of the impending race to reach customers with new,

broadband facilitieswill be predetermined, and competition will wither.

Il. PARTIFS

19.  Complainant Fibertech isaNew Y ork limited liability company with a principa place of
business at 140 Allens Creek Road, Rochester, New York. Fibertech is atelecommunications service
provider and has filed with the DTE a Statement of Business Operations. The DTE has approved
Fibertech’s tariff. Fibertech has completed "backbone" fiber-optic networks connecting incumbent
loca exchange company ("ILEC") centrd offices and points of presence of competitive loca exchange
companies ("CLEC'S"), interexchange carriers ("IXC's'), Internet service providers ("ISPSs'), and
wireless telecommunications providers in 10 markets outsde of Massachusetts and is expanding those
networks to reach numerous end-user customers that desire direct broadband connectivity with virtualy
unlimited capacity at low cost. Fibertech is seeking to complete smilar backbone networks in and

around Springfield and Worcester, Massachusetts. It is offering, initidly, dark fiber for use by



communications cariers (CLECs, I1SPs, IXCs, ILECs, and wireless providers), educationa and
governmenta inditutions, and businesses.  As market conditions and economics dictate, Fibertech
intends to supplement these offerings with additiond services including loca exchange voice and data
sarvices throughout the service territory of Verizon and long distance services throughout the
Commonwedlth of Massachusetts. Access to poles and conduits owned by Verizon and eectric
companies is essentia to dlow Fibertech to develop its network, because it is impractica to attempt to
obtain governmenta authority to ingtal duplicative lines of poles. Utility poles and conduits are essentia
facilities to Fibertech's successful deployment of competitive broadband telecommunications networks.
Successful deployment of competitive broadband telecommunications networks is an essential eement
of a compstitive telecommunications marketplace in Massachusdtts, especidly in light of the stated
intention of the FCC to permit ILEC's to withhold from competitors access to new broadband facilities

they may congtruct.

20. Upon information and belief, Respondent Verizon is the ILEC in the Springfidd,
Massachuseits, metropolitan area with a principa place of business at 185 Franklin Street, Boston,

Massachusetts. Verizon provides communications and Internet access service.

21. Upon information and belief, Respondent WMECO is an dectric utility company providing
electricity to certain portions of Massachusetts (including al or part of the Springfield, Massachusetts

metropolitan area) with a principal place of business at 107 Selden Street, Berlin, Connecticut.

22. Upon information and belief, Respondent MECO is an dectric utility company providing

electricity to certain portions of Massachusetts (including al or part of the Springfield, Massachusetts
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metropolitan area) with a principad place of busness a 55 Beafoot Road, Northborough,

M assachusetts.

23. Upon information and beief, WMECO is a subsdiary of Northeast Utility System,
which is a mgor shareholder of Northeast Optical Networks ("NEON"). NEON and Fibertech

compete againgt each other.

24. Upon information and belief, MECO & affiliated with NeesCom, a tdecommunications

provider. NeesCom and Fibertech compete against each other.

M. JURISDICTION

25. Respondents are utilities regulated by G.L. c. 166, 825A, and 220 C.M.R. 45.00, et

26.  Respondents use and/or control, in whole or in part, poles or conduits which are used

or designated for attachments where Fibertech has sought to ingtall itsfiber.

27.  As a tdecommunicetions provider within the meaning of 47 U.S.C. 8§ 224, and a
common carrier within the meaning of G.L. c. 159 § 12, Fibertech is a person, firm or corporation
authorized to congtruct lines aong, under and across public ways and, as such, condtitutes a “licensee”

within the meaning of G.L. c. 166, 825A, and 220 C.M.R. 45.02. Accordingly, Fibertech is entitled
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to nondiscriminatory access to Respondents poles and conduits.

28. Fibertech has requested access to Respondents' poles and conduits for the installation

of its Fiber.

29.  The Department has jurisdiction over this Complaint and over Respondents pursuant to
G.L. c. 166, 8§ 25A and the regulations promulgated thereunder by the DTE at 220 C.M.R. § 45.00, et

seg. (the"DTE Regulations”).

V. STATEMENT OF FACTS

A. Bale Agreements

30. Fibertech entered into a pole attachment agreement with Verizon on or about March 7,
2000, a true and accurate copy of which is attached hereto as Exhihit B, and entered into a conduit
agreement with Verizon on or about June 6, 2000, a true and accurate copy of which is attached hereto
as Exhibit C  Fibertech began requesting to ingtal Fiber on and in Verizon's Bottleneck Facilities in

2000.

3L Fibertech entered into a pole attachment agreement with Verizon and WMECO on or

about March 31, 2000, a true and accurate copy of which is attached hereto as Exhibit D. Fibertech

initidly requested to ingal Fiber on WMECQO's polesin 2000.
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32.  Fibertech entered into a pole attachment agreement with MECO on or about March
17, 2000, a true and accurate copy of which is attached hereto as Exhibit E.  Fbertech initidly

requested to install Fiber on MECO' s polesin 2000.

B Delavsi L licati

33. Pursuant to the DTE Regulations, Respondents were required to either alow Fibertech
access to ther bottleneck facilities within forty-five (45) days after Fibertech’'s requests or provide a
written denid of access to Fibertech by the 45th day specifying dl relevant information supporting its
denid and explaining how such information relates to a denid of access for reasons of lack of capecity,
sdety, rdiability or enginegring sandards. See 220 C.M.R. 8§ 45.03(2) (the “45-day rule’).
Additiondly, in Verizon' s testimony in support of its Section 271 Application in Massachusetts, Verizon
committed to either issue licenses or provide make-ready estimates within 45 days after receiving pole
goplications.  See Supplemental Comments of Bell Atlantic-Massachusetts to Mass. DTE
Evaluation of Verizon-Massachusetts Section 271 Application (May 26, 2000) at Pages 39 and 41,

fn. 22 (referencing Application of Bellsouth Corporation, FCC 98-271 (rel. October 13, 1998) at

Paragraph 177).

34. Among the 21 gpplications submitted to Verizon on July 17, 2000, Verizon responded to

2, with make-ready estimates, after 169 days’; responded to responded to one after 178 days;

® In contrast to practicein other states, the utilitiesin Massachusetts have created an additional step inthe

licensing process by first responding to a pole or conduit application with an invoice informing the applicant of
estimated survey costs. They will not perform the survey until they receive the amount cited. In New Y ork State and
elsewhere, the survey chargeisaflat fee and is paid with the initial application, thereby rendering the process more
efficient. (Although the survey costsvary dlightly, Verizon's charges in Massachusetts typically average
approximately $28 per pole; in New Y ork, Verizon charges $7.50 per pole.) The utilities response times set forth in
this complaint are calculated by counting the days from submission of the license application to receipt of the make-
ready estimate and then subtracting from that total the number of days from Fibertech's receipt of the survey cost
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responded to 2 after 217 days, and responded to 3 others after 276, 280, and 360 days, respectively.
The other 13 applications submitted to Verizon on July 17, 2000, were canceled by Fibertech on
February 8, 2001, March 7, 2001, March 28, 2001, and May 23, 2001, before V erizon responded.
Of the 21 applications submitted to Verizon on July 17, 2000, Fibertech eventudly canceled 18
because licensing delays had reduced the revenue projections for the Springfield network and the make-
ready estimates that had been received were extraordinarily high. Among the 4 applications for pole
licenses submitted to WMECO on July 17, 2000, WMECO responded to 2, after 389 days. Fibertech
canceled the other 2 on March 7, 2001, and May 23, 2001, before WMECO submitted a response.
Of the 18 pole applications submitted to MECO on July 17, 2000, MECO responded to 2 within 185
days, responded to 2 others within 207 days, and responded to 3 applications within 325 days. It had
not responded to the other 11 gpplications by the time Fibertech cancelled them due to expected
revenue shortfalls and higher than expected make-ready costs, on February 8, 2001, March 7, 2001,
March 28, 2001, May 23, 2001. Fibertech had paid $84,043.28 to Verizon, WMECO, and MECO
for pole surveys relating to the gpplications filed on July 17, 2000, and subsequently canceled due to
higher-thanexpected make-ready costs and anticipated revenue shortfdls resulting from licensing

delays.

35. Attached as Exhihit Fisaligt of the poles to which Fibertech attached its facilitiesin the
Springfidd area.” The poles are grouped according to application, and the dates of the application and
the time it took the utility to respond are shown. The average period of timeit took the utilitiesto
respond to al applications to which a response was made before the gpplication was canceled was 162

days. Exhihit G contains copies of Fibertech's gpplications and the utilities responses relating to these

estimate and its payment of that estimate.
T 772 polesarelisted. The difference between this number and the number of 767 poles generally used stemsfrom
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36. Asdetailed below, the utilities responses to Fibertech's pole applications that imposed as a
condition of licensure that Fibertech pay for make-ready work that Fibertech could not legdly be

required to pay did not include express licenses for any poles identified as requiring no work.

37. Verizon's policies and procedures relating to licensng of conduit aso obstructed
Fibertech's efforts to deploy its Springfield network. Verizon failed on numerous occasions to respond
to Fibertech's conduit license goplications within the 45 alowed by the Department's rules. More
sgnificantly, it completely eviscerated the 45-day rule by combining: (1) a requirement that when
Fibertech wished to lease conduit connecting two locations, Fibertech specify the precise conduit route
it wished to occupy; and (2) a refusal to provide Fibertech with information regarding which conduit
routes had capacity available for licenang. Verizon thereby forced Fibertech to engege in a serid
guessing game as to where the avalable conduit might be, with each wrong guess triggering new
goplications, together with the fees and prolonged delays involved in each application. (AT&T

previoudly has termed this process Verizon's game of "Go Fish".)?

38. Verizon dso has enforced against Fibertech a policy whereby it cancels conduit
applicationsif make-ready cost estimates are not paid within specified periods even wheniit is

withholding information as to whether an adjoining conduit section that the applicant needsis avalable.

the fact that the 772 polesincludes guy poles aswell as poles holding Fibertech's cable.

® The FCC hasruled that, where the FCC governs access to conduit, owners may not withhold information asto the

availability of conduit. SeeInrelmplementation of the Local Competition Provisionsin the Telecommunications
Act of 1996, First Report and Order, 11 FCC Rcd 15499, Paragraph 1223 (rel. Aug. 8, 1996) (“ Lacal Competition
Qrder”); In the Matter of Implementation of the Local Competition Provisionsin the Telecommunications Act of
1996: Interconnection Between Local Exchange Carriersand Commercial Mobile Radio Service Providers, Order
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Asunavailability of the adjoining section renders the first section usdless, the competitor isforced to
choose between potentiadly throwing away its money for possibly vaueess make-ready work on the
first section or accepting cancellation of that gpplication and starting the dilatory and expensive
gpplication process again from scratch if the adjoining segment turns out to be available. When a
competitor that has had its conduit application cancelled due to its unwillingness to bet money thet the
adjoining conduit section will be available learns that the adjoining section is available and therefore re-
appliesto license the first conduit section, Verizon requires that it again pay the fee for searching to
determine whether that firgt conduit isavallable. The feeis demanded even when the previous search
occurred only months before, there have been no other conduit applications submitted in the area since
then, and, consequently, there is no possibility that the conduit is not till available. Based on Fibertech's
experience, Verizon's fee for searching the availability of conduit averages approximately $2.30 per

foot, or approximately $12,000 per mile.

C. Ltilit ble and digrimi ce-ready d I

39.  Once Respondents finally responded to Fibertech’ s requests for access to poles,
Respondents issued egregioudy expensve make-ready estimates that were discriminatory and
unreasonable. The utilities demanded that Fibertech pay for the performance of make-ready work that
was not necessitated by Fibertech's proposed attachments. Much of the work for which the utilities
demanded that Fibertech pay was entirely unnecessary, and therefore could not lawfully be required.
See generally Cavdlier at Paragraphs 16 and 23. Other work for which they demanded payment from
Fibertech was necessitated not by Fibertech's attachment but by the pre-existing conditions on the

poles, the correction of which could not lawfully be charged to Fibertech. See Cavdier at Paragraph

on Reconsideration, FCC 99-266, CC Docket No. 95-185, P?Efgraph 107 (rel. Oct. 26, 1999) (“ Recansideration Qrder”).



16. These unlawful charges amounted to hundreds of thousands of dollars.’

1. Requirement that Fibertech pay for unnecessary work

40. Make-ready work is unnecessary if, usng accepted construction practices, the attachment
in question can be made without the performance of the work. If the generdly accepted means of
gaining access to a pole are prohibited to an applicant, however, the quantity of required work
increases. As an extreme example, if the construction practice of alowing more than one
communications line to be attached to a pole were denied to alicensee, that licensee could not achieve
pole attachments until it had paid for the placement of an entire new network of poles. Under the
principle of nondiscrimination, each license gpplicant must be alowed to use the same congtruction
practices that others benefit from. The Respondents, however, denied Fibertech the benefit of the

congtruction practices generdly accepted and employed by othersin the area.

a. Baxing of pales

41.  Asdemondrated by the condition of the pole plant in western Massachusetts and in
Massachusetts generdly, the electric companies, Verizon, and other communi cations companies
frequently have avoided unnecessary and expensive make-ready work by "boxing" poles. Boxing
entalls ataching a cable to the opposite sde of the pole from that to which the mgority of other cables
are attached. Attached as Exhibit H is a diagram from the BellCore Manua of Congtruction

Procedures that, at Figure 3-1, demondrates thistechnique. This technique permits a company to

° The precise dollar anount unlawfully charged for unnecessary make-ready work or for work whose costs are

attributable to other partiesis difficult for Fibertech to identify, because the make-ready "estimates" by which the
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attach even though inadequate space exists on the pole side where the mgority of attachments are
located and thereby enables the company to avoid the burdensome cost of replacing the pole and
paying for the trandfer of dl other facilities to the new pole. By boxing poles where inadequate space
exigted for their new atachment on one side of the pole, the utilities and others have avoided
unnecessary make-ready work and benefited from efficient deployment of new facilities. By refusng to
permit Fibertech to box poles that otherwise would require replacement, the utilities imposed on

Fibertech highly burdensome and discriminatory make-ready costsin violation of 220 CMR 8§ 45.03.

42. Upon information and belief, Verizon previoudy has asserted that its prohibition against
boxing (which Fibertech believes was adopted after the Telecommunications Act of 1996 created the
prospect of competitors seeking room on the poles) is nondiscriminatory because it purportedly has
now aso prohibited itsdf from boxing. Despite such assartions, however, the policy banning boxing
discriminates severdy againgt Fibertech and other new market entrants. The prohibition will rarely
affect Verizon, because Verizon dready hasfacilities on its poles (if it did not need to inddl facilities, it
would not have erected a pole) and, therefore, typicaly can add new facilitiesit may wish to indall
ether by overlashing its new facilities onto the exigting support strands or by retiring old facilities and
replacing them, at the same location on the pole, with the new facilities. A new entrant, however, must
find a new open space on the pole. Denying it the opportunity to find this space by attaching on the sde
of the pole opposite the mgjority of existing lines forcesit to pay for expensve make-ready work,
including pole replacements, that Verizon, the eectric companies, and others avoided each of the many
times over the years they boxed apole. Verizon could render its prohibition against boxing

nondiscriminatory if it were to diminate al existing boxing, thereby paying for whatever pole

utilitiesimpose the charges are not itemized but instead specify the nature and amount of work on a pole-by-pole
basis and then identify an all-inclusive cost covering numerous poles.
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replacements are necessary to alow its boxed facilities to be placed on what it now saysis the proper
sde of the pole. Fibertech has seen no evidence, however, that Verizon iswilling to take its own
medicine. Under the circumgtances, Verizon's prohibition is Ssmply raising the drawbridge for new

compstitors.

43. The utilities refusa to dlow Fibertech to avoid pole replacements by boxing apole led to
numerous demands that Fibertech pay for unnecessary pole replacements, asis detailed in Section

IV.C.1.d., infra

b. Hexihility in enf : o0 ickd

44, Asis gpparent from the pole plant on Fibertech's network route in the Springfield area and
from pole plant throughout western Massachusetts, the utilities generaly exercise practicaity, common
sense, and efficiency in their gpplication of congtruction codes. For example, if they face the choice
between replacing a pole and dlowing two communications lines to be attached ten or even inches
from each other (dthough the codes recommend 12 inches of separation) or between replacing apole
and dlowing a secondary eectric line and a communications line to be attached within 38 or 39 inches

from each other (dthough the codes



recommend 40 inches of separation), they will show flexibility and alow less-than-exact adherence to

the codes.™

45. The utilities denied Fibertech the benefit of flexible enforcement of the construction codes.
As aresult, make-ready work that is not normally performed became required when the gpplicant was
Fibertech. ™ Indeed, in their testimony before the court, the utilities steted that wherever Fibertech's
attachment did not precisaly adhere to the guidelines of the construction codes, that attachment

presented "an immediate threst of death or severe bodily injury”.

.. Effic f : licat il

46. Once applicable standards are established (for example, under what circumstances boxing
isto be dlowed and whether a 39-inch e ectric/communications clearance is acceptable as an dternative
to replacing apole), the next step in determining what make-ready work is necessary to accommodate
aproposed attachment is to determine the most efficient means of attachment. |If the poleistall enough
to hold another communications line, the question should be what is the method of attaching the new line

that will be consstent with the gpplicable standards and that will entail the least expenditure. Thus; if

Y Thisfactis apparent from the various pole analyses attached to this Complaint, including the survey of polesin
the Springfield region to which Fibertech is not attached. The analyses also show some much greater variances from
the recommended guidelines than suggested here.

' Circumstances suggest that the strict enforcement of construction guidelines against Fibertech, like the recent
prohibition against boxing, is motivated not by genuine concern over engineering or safety issues, which have not
changed in recent years, but by adesire to impede competition, which only became areal threat in the late 1990's.

' Other than the use of boxi ng and extension arms and the creation of less-than-recommended mid-span clearances

through insufficient sagging that Fibertech's contractor was willing to correct without charge but that the utilities
prohibited, Fibertech'sinstallation entailed only 24 variances from the recommended 40-inch at-pol e separation
between communications lines and electric facilities. In contrast, the utilities had created on the same poles 162
uncorrected mid-span conditions with less than 30 inches of clearance and 76 situations where |ess than 40 inches
separated acommunications line and an electric facility.
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congruction guiddines are to be grictly applied, the highest existing communications line is 40 inches
from the dectricd secondary line, and there is room to move that line down 12 inches to accommodate
the new line, the make-ready work that is"necessary” and should be required would be to lower the

exiging line rather than to replace the pole.

47. The utilities, however, repeatedly demanded that Fibertech pay to replace poles and
perform other expensive make-ready work when much more efficient, less expensive means of

accommodating Fibertech's proposed attachments were available.

48. The utilities refusal to use gpace efficiently when prescribing pole make-ready work
chargeable to Fibertech led to numerous demands that Fibertech pay for unnecessary pole

replacements, asis detailed in Section IV.C.1.d., infra

49. In many cases the unnecessary work the utilities demanded that Fibertech pay for was
the replacement of the pole with alarger pole. A pole replacement represents the ultimate in costly
make-ready work, because each replacement requires not only remova of the old pole and ingdlation
of anew pole but also the transfer of dl cables, transformers, drop lines, terminds, and guy wires from
the old pole to the new pole. Asaresult, each pole replacement typicaly costs between $2,500 and

$5,000.

50. Exhihit | identifies 60 poles, among the 767 on Fibertech's current route, that the utilities
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demanded Fibertech pay to replace but which did not actualy require replacement. These 60 polesdid
not need to be replaced even assuming the utilities could somehow judtify their discriminatory
requirement that Fibertech's ingalation satisfy grictly al construction guidelines recommended by
relevant codes. Exhihit | contains, for each polelisted: (1) the survey sheet identifying the facilities on
the pole and their locations, (2) the make-ready estimate reflecting the utilities demand that Fibertech
pay for replacement and trandfer of al facilities, and (3) adescription of one or more obvious, efficient
means of achieving the gtrict adherence to dl relevant congtruction codes.  Fibertech reserves the right
to identify additiona poles among the 767 on its Springfield route that did not need to be replaced to
achieve gtrict adherence to relevant construction guiddines and aso to identify additiona poles among
the 767 that would not have needed to be replaced had the utilities gpplied construction codes to

Fibertech in anondiscriminatory way.

51. Anexample of what is reveaed with respect to each of the 60 poles described in Exhihit |
is afforded by the pole listed as number 51 of the 60. Located on North Street Extension in Agawam
and carrying aWMECO tag # 62 and a Verizon tag #58, it isa 35-foot pole. At the time Fibertech
gpplied for an attachment license, the pole held, at or below the lowest secondary eectricline (1) a
secondary eectriclinea 24'11"; (2) aCATV lineat 215"; and (3) aVerizon line a 204". The CATV
line was 42 inches below the secondary dectric line, and 13 inches separated the CATV and Verizon
lines. Fibertech's cable could have been readily accommodated on this pole by lowering the Verizon
lineto 194", lowering the CATV lineto 204", and dlowing Fibertech to attach using the former CATV
bolt hole at 21'5". The 42-inch separation between the eectric and communications facilities would
have been maintained, and at least the recommended 12-inch separation between communications lines

would have been preserved. Nevertheless, the utilities demanded that Fibertech pay to replace the pole
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with a40-foot pole and to transfer dl exidting facilities to the new pole.

52. Asnoted above, the utilities not only demanded, as a condition of licensng, that Fibertech
pay for the performance of unnecessary make-ready work, but they also required that Fibertech pay for
the performance of work that, while necessary, was necessary to correct a pre-existing condition and,

therefore, was not properly chargeable to Fibertech. See Cavdlier at Paragraph 16.

53. If, a the time Fibertech submitted a license gpplication for a pole, the pole showed
clearances of 36 inches between the dectricd facilities and the higher of two communications line and
12 inches of clearance between the communications lines, and the communications lines each could be
lowered 16 inches, the appropriate make-ready work probably would be to lower those two lines that
distance. If the pole owners are grictly enforcing the recommended condtruction guiddines, including
the 40-inch separation between dectric and communications facilities and the 12-inch separation
between two communications lines, thiswork should be chargegble to the company or companies that
caused the 35-inch separation, because both communications lines need to be lowered to bring the pole

into compliance with the applicable standards.*®
54. The utilities, however, consstently required that Fibertech pay for virtudly al work,

regardless of whether it was necessary to bring the pole into adherence with the construction guiddines

they were applying to Fibertech.
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55. The pre-exigting conditions whose correction was not lawfully chargeable to Fibertech
included not only conditions that deviated from congtruction code guiddines but aso included
circumstances in which the existing eectrical facilities were located within the space of the pole reserved
for communications uses. Upon information and belief, Verizon has entered into agreements with both
MECO and WMECO that define the areas of the pole that may be used for dectricd fadilities
(indluding the "neutrd space’, Le., any space below the secondary eectric linesthat isto remain
unoccupied for safety reasons) and thase which may be used for attachment of communications
fadilities, including CATV, CLEC, and Verizon lines. Upon information and belief, if MECO or
WMECO has atached its facilities so that the facilities, or the space below their fecilitiesthat isto
remain unoccupied, intrude into the communications portion of the pole, Verizon is entitled under its
agreements with these companies to demand that they cease this intrusion by either moving their
equipment up on the pole or replacing the pole with ataler pole, and, in fact, if Verizon needs more
gpace on the pole, it will make such ademand. In such a case, the eectric company is responsible for
the costs associated with removing its equipment from the communications space. Under the principle
of nondiscrimination, if a competitive provider needs space on a pole that does not exist because the
electric company is occupying the communications space, the eectric company must vacete that space
at its own expense.™ In markets outside Massachusetts, Fibertech's experienceis that electric
companies do move their facilities up the pole or, if necessary, replace the pole, a their own expensg, if
their facilities have encroached on the pol€'s communications space. In Massachusetts, the eectric
companies have refused to move their facilities at their own expense. When pushed, they have referred
the question to Verizon, whose response has been, in effect, that Verizon has no objection to the

location of the eectric company's facilities. Attached to this Complaint as Exhihit Jisadiagram

13|t costs no more to lower aline 16 inches than to lower it four inches.

" The electric company must treat the competitor as it would treat Verizon. Also, Verizon must assert its contractual
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captioned, in print, "Joint Pole Space Allotment Agreement - NEES & Telco". Upon information and
belief, this diagram, which aso reflects hand-written notations that were not part of the origina
document but were added by Fibertech personnel, sets forth the alocation of pole space between use
for eectric purposes and use for communications purposes with respect to polesin the joint service
territories of Verizon and MECO. WMECO and Verizon have refused to provide Fibertech with
documents revealing the allocation of gpace between eectric use and communications use on polesin
their common sarvice territories. Upon information and belief, however, such alocation is essentidly

equivaent to the alocation shown on Exhihit J.

56. One example of an improper demand made by the utilities that Fibertech pay for work
necessitated by pre-existing conditions is presented by the pole located on North Street Extensionin
Agawam carrying a WMECO tag numbered 45M and a Verizon tag numbered 43 %2 That pole wasa
40-foot pole with an dectric line at 242", aCATV linea 21'10", and Verizon lines at 203", 196", and
182". Only 28 inches, rather than the recommended 40 inches, separated the dectric line and the
highest existing communications line. Moreover, because the pole was a 40-foot pole, upon informetion
and bdlief the lowest point a which the lowest eectric line could be placed cons stent with the space
alotment agreement between WMECO and Verizon was 27'6" above ground level, 40 inches above
the actud location of WMECO's secondary line. The utilities demanded that Fibertech pay to raise the
ectricline 12" and lower the CATV line and the top two Verizon lines each 12". Assuming the utilities
could legitimately enforce the 40-inch clearance guiddine againgt Fibertech, as they inssted on doing,
they should aso have trested the exigting 28-inch separation asinadequate. The cost of the work that
would create the space for Fibertech's attachment, whether viewed smply asthe raising of the electric

lines out of the communications space or the correction of the 28-inch separation between exigting

rights on behalf of another telecommunications provider akcgit would assert itsrights on its own behalf.



eectric and communications facilities, was properly chargeable to acompany or companies other than

Fibertech. Nevertheess, the utilities demanded that Fibertech pay for al of the work.

57. Attached to this Complaint as Exhihit K isalist of 52 poles, among the 767 for which
Fibertech had outstanding applications in the Springfield region, with respect to which the utilities
demanded that Fibertech pay to move communications facilities on the exigting pole when such
rearrangements were aready necessary to correct pre-existing conditions that did not comply with
congtruction guidelines enforced againgt Fibertech or did not comply with the utilities joint pole space
dlotment agreements. Theligting of poles is categorized according to the nature of the work that was
wrongly attributed to Fibertech. For each pole listed, Exhihit K contains the make-ready estimate that
shows the work being charged to Fibertech and the survey sheet that shows the pre-existing conditions
on the pole. The make-ready estimate is the document received from the utilities, with the exception
that an arrow in the left-hand margin has been added by Fibertech for the purposes of this Complaint to
identify the particular pole listed in this Exhibit. The pole described in the immediately preceding

paragraph is among the 51 listed on Exhihit K.

58. Attached to this Complaint as Exhihit | isaligt of 7 poles, not included in any other exhibit
attached to this Complaint, that the utilities demanded Fibertech replace. For each pole, either
replacement of the pole or rearrangement of eectric facilities (but no rearrangement of communications
lines) would have been required if the congtruction codes guidelines were to be gtrictly enforced, but the
work would have been required in any event in order to correct pre-existing conditions inconsstent with
those guidelines or to correct noncompliance with the utilities joint space alotment agreements. For

example, thefirst pole listed on Exhibit | (MECO # 76/Verizon # 58 on Route 10 in Northampton)
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was a 35-foot pole with a secondary eectric cable atached 206" above ground level, aCATV line
attached at 182", and a Verizon line attached at 16'10". The 28-inch separation between the dectric
and communications facilities was 12 inches less than what was cons stently demanded of Fibertech.
The dectric line was four feet, Sx inches below the lowest point that, upon information and belief, was
alowed by the space alocation agreement between MECO and Verizon. Because the communications
lines were attached so low they presumably could not be move down sufficiently to correct the 28-inch
separation on the pole, either the dectric lines needed to be moved up, if possible, or the pole needed
to be replaced to correct this alleged, existing deficiency. Because the 28-inch separation was less than

demanded of Fibertech and because the electric lines were attached too low on the pole, the work

required on the pole, whether replacement or rearrangement, was not properly billable to Fibertech.

59. The utilities ddaysin responding to Fibertech'sinitid pole license gpplications made it
unavoidable that Fibertech would not be able to complete its Springfield network within the planned
timeframe and thereby ensured that Fibertech would fail to meet its revenue projections. Due to the
resulting revenue shortfals and the unexpectedly high per-mile cost of congtruction semming from
excessve make-ready hills, Fibertech was forced to reduce the size of its planned network. It therefore

cancelled numerous pole applications and submitted new applications for new, shorter route segments.

60. By forcing Fibertech to downsize its network through delay and excessive make-ready
charges, the utilities prevented Fibertech from extending broadband connectivity to numerous
Massachusetts communities, including Ludlow, Pamer, Ware, Belchertown, and Amherst, that were on
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Fibertech's originaly planned network route. Attached to this Complaint as Exhihit A isamap showing
Fibertech's exiging facilities in western Massachusetts and Connecticut and its originaly planned
western Massachusetts network. Asis apparent from the map, thisintended network was significantly

larger than the network that Fibertech currently is attempting to complete

61. During Fibertech's effort to build a network in the Springfield area, Fibertech was forced to
re-route its aerid facilities due to delayed recaipt of accurate information from Verizon regarding the
availability of conduit. Because Fibertech's network needed to be contiguous, with aerid portions
connecting to underground portions, in order to provide connectivity, the location of Fibertech's aeria
routes depended on where Verizon's conduit was available. The difficulty Fibertech experienced in
extracting from Verizon correct information asto the availability of conduit caused Fibertech, later than
should have been necessary, to re-design its aerid plant and to submit gpplications for poles on anew

routes.

62. After gpproximately two years of attempting to procure pole attachment and conduit

licenses, Fibertech had paid the utilities $918,912 for pole and conduit surveys and make-ready work
associated with itsintended Springfield-area network. Thisincluded over $155,000 paid to Verizon for
pole make-ready work. The utilities refused to issue pole licenses unless Fibertech agreed to pay
additiondly approximately $74,000 to Verizon for pole make-ready work, approximately $231,000 to
WMECO for such work, and approximately $85,000 to MECO. Fibertech was not expressy

authorized to attach to any poles.
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63. On June 20 and 21, 2002, relying on DTE regulaions requiring utilities to license poles
within 45 days of submission of the license application or indicate why the licenseis denied and on FCC
precedent interpreting the identica 45-day rule as meaning the gpplicant is “deemed licensed” if the
utility does not meet the 45-day deadline, Fibertech attached its fiber-optic cable to 767 poles owned
by the utilities (along about 20 route miles). Fibertech took this step in order to avoid theloss of a
customer to whom Fibertech had contractudly committed to deliver fiber-optic connectivity by a
deadline that had passed and to avoid the possibility that the loss of the customer would result in loss of

Fibertech's funding.

64. Despite the fact that, as demonstrated in Section 1V.C.1.b. of this Complaint and in
Exhihits|, K, and |, industry practice permits ingtalation of facilities that do not comply with the
recommended guiddines contained in relevant congruction codes, Fibertech sought to ingal its facilities
inamanner that would both exceed the quality of stlandard industry practice and also dlow for the
subsequent performance of make-ready work that might be determined by the Department or agreed to
among the parties to be appropriate. To help ensure that the codes recommended clearances would be
fully achieved, Fibertech used extension ams™ To alow for the future performance of make-ready
work that might be found appropriate by the Department, Fibertech used lag bolts to attach the arms.
These bolts are threaded, like a screw. Asaresult, they do not require that the pole be drilled through
(asisrequired when a"through-bolt” is used).

Thisisavauable advantage if the attachment may be moved, because through-bolts or holes created

for through-bolts may not be located closer than four inches from each other in order to preserve the

1> Extension armsallow a cable to be placed several inches away from the pole, thereby creating separation between it
and adjoining communicationslines. Extension arms are recognized as | egitimate construction equipment by the
relevant codes.
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physicd integrity of the pole. Use of athrough-bolt, therefore, essentidly uses up four inches of the
pole. Because lag bolts do not require that a hole be drilled through the pole, they preserve pole
integrity and ensure full flexibility in future use of pole space. Both the New Y ork State Department of
Public Service and Verizon managers administering the company's pole plant in New Y ork State have
approved the use of such lag-bolted extenson armsin order to attach facilities prior to the performance
of make-ready work. The use of lag-bolted extension arms as ameans of permitting the ingdlation of a
competitive telecommunications network by means of temporary attachments where make-ready work
may ill be required also was gpproved by the FCC in the case Cavdier Tdephane v. Virginia Flectric
and Power Ca..*® There the FCC ruled that the utility "shall immediately grant accessto al polesto
which attachment can be made permanently or tempor arily, without causing a safety hazard, for which
permit applications have been filed with [the utility] for longer than 45 days"™’ The combination of a
"deemed granted” rule and the ability to use lag-bolted extension arms affords a competitor an
opportunity to avoid the "squeeze' that the utilities otherwise exert, whereby they confront the
competitor with the hard practica choice of succumbing to their unlawful make-ready demands or failing

to ingall facilities for a prolonged and possibly fatal period of time.

65. On June 22, 2000, Fibertech informed Verizon that it had performed the attachments and
aticulated its reasons. It indicated it was ready to submit a petition to the DTE complaining about
Verizon's use of its poles and underground conduit to illegaly obstruct the deployment of competitive
facilities and to seek a determination asto the parties respective rights but was open to informal
discussions to address the Fibertech’' s attachment in the Springfield area and also Fibertech’s concerns

regarding Verizon's policies that delay licensing and impose burdensome and illegitimate cods. Verizon

1e Cavalier Telephone, | | Cv. Virginia Flectric and Power Ca, 15 F.C.C.R. 9563, Paragraph 15 (Rel. June 7, 2000).
" 1d. (emphasis added).
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agreed to participate in such informa discussons.

66. Despite Verizon's agreement to attempt to resolve informaly the parties differences rather

than ask the Department to intervene, before a meeting was held between the parties Verizon sent
Fibertech notice of intent to terminate Fibertech’ s pole attachment agreement and, on Friday, August 9,
2002, served a complaint, filed with the Hampden Superior Court, dleging Fibertech’s unauthorized
attachment to the poles around Springfield in violation of the terms of the parties’ pole attachment

agreement and seeking a court order directing Fibertech to dismantle its Springfield-area network.

67. An“emergency” hearing was scheduled for Wednesday, August 14. Verizon's complaint
made no specific dlegations of safety violations or hazards. Then, approximately three hours before the
emergency court hearing was to commence, WMECO served on Fibertech its own complaint, seeking
gmilar remedies as Verizon's complaint but aso including sworn testimony that Fibertech’ s attachments
had created numerous immediate threats of death and other injury. It listed 493 aleged conditions,

dating that the listed conditions:



reflect only the violations that present an immediate threet of death or severe bodily

injury to employees of WMECO and other companies coming in proximity to such lines

to service their equipment, and present safety issues to the public at large.™®
These conditions were of four types. (1) attaching too close to the secondary dectric facilities at the
pole (within 40 inches); (2) attaching too close to the secondary dectric facilities a mid-span between
poles (within 30 inches); (3) boxing of apole, including where the pole had aready been boxed by
Verizon; and (4) use of extenson amsto achieve additional clearance between Fibertech’'s cable and

other companies facilities.

68. Fbertech’singdlation was fully congstent with industry standards as practiced by the
utilitiesin the ingdlation of their own facilities and in the directions they give to other licensees asto
where to attach ther facilities. The vast mgority of the dleged "violations' of the guiddine regarding at-
pole separation from the secondary eectricd facilities were imaginary in that Fibertech's line was not
actudly close to the secondary facilities but only would have been close if Fibertech had not used an
extenson arm. Moreover, the utilities directed that Fibertech not carry out itsintention to creste a
network superior in qudity to facilities exiging in the marketplace by directing a contractor to "re-sag"
the Fibertech line, Le., increase the separation between its cable and the eectric lines a mid-span
between poles. Boxing is not only consistent with rdevant congtruction guiddines but has been
frequently used by Verizon and other attachers throughout Massachusetts. Moreover, as mentioned

above, the use of extenson armsis

18 Affidavit of John S. Tulloch, Manager of New Servicesfor WMECO, at para. 13.
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prescribed by relevant construction codes, recommended by the New Y ork State Public Service

Commission, and gpproved elsewhere by Verizon.

69. Thejudge recognized the risk that the late service of WMECO's complaint could deny
Fibertech afar hearing but also acknowledged the force of the alegations of threatened death or severe
injury. He expressed an inclination to give Fibertech time to answer the dlegations relating to safety but,
pressed by the utilities to act immediatdly due to the immediate threat of death and severe injury, the
court denied Fibertech’ s request for a continuance and an opportunity to respond to the alegations

regarding safety hazards.

70. The court found that Fibertech had created arisk of safety hazards and issued a preliminary
injunction requiring Fibertech either to dismantle its Springfield network or pay Verizon $400,000 for
the correction of such hazards. The court directed that, if Fibertech were to pay the money, Verizon
was to correct the hazards within 60 days. At the same time, MECO sued Fibertech, modding its suit
after Verizon'sand WMECO' s and seeking a court order directing the immediate dismantling of
Fibertech's facilities in Northampton. In order to avoid the possibility that its network would be
removed, Fibertech entered into a stipulation with MECO whereby Fibertech would pay MECO
$59,000 for the correction of aleged safety hazards and MECO, in return, would withdraw its request

for immediate dismantling of the network.



71. In order to establish with specificity and clarity the fact that the conditions that Fibertech

was dleged to have created by itsingtdlation of facilities without the utilities permisson are no more
dangerous than the conditions that are created by the utilities, through their ingalaion of facilities and
the directives they give to other companies regarding the location and manner of attachment of facilities
to poles, Fibertech retained an independent expert to survey polesin the municipdities of Springfield,
West Springfield, Agawam, Easthampton, and Northampton. He examined 2,324 poles (approximately
60 linear miles of pole plant) in the municipalities where Fibertech attached its facilities. Fibertech's
facilities were attached to none of the surveyed poles. Asisreflected by the documents appended to
this Complaint as Exhihit M, conditions of the type that the utilitiesinformed the court "present an
immediate threet of death or severe bodily injury [to workers] and present safety issuesto the public at

large" are present on 1,149, or 49.4 %, of the 2,324 poles surveyed.

72. The survey dso shows that there are numerous violations on individua poles surveyed. As

aresult, the 1,149 poles with conditions that the utilities described as presenting an immediate threet of

desth or severe bodily injury actualy contain at least 1,679 such alegedly hazardous conditions.
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Prayer for Relief

WHEREFORE, Fibertech respectfully requests that the Department:

(a) declare unreasonable and unlawful Respondents prohibition againgt Fibertech's "boxing" of

poles;

(b) declare unreasonable and unlawful Respondents discriminatory enforcement against

Fibertech of the guiddines contained within codes relating to aerid congtruction;

(¢) declare unreasonable and unlawful Respondents refusd to use pole space efficiently when

prescribing pole make-ready work chargeable to Fibertech;

(d) declare unreasonable and unlawful Respondents demands that Fibertech pay for work
necessary to correct pre-existing pole ®nditions caused by other companies facilities that do not

comply with the construction standards applied againgt Fibertech;

(e) declare unreasonable and unlawful Respondents demands that Fibertech pay to move

eectric facilities out of the pole space dlocated to communications uses,

() prohibit Respondents from imposing on Fibertech more sringent requirements than they have

imposed on themsalves or other entities attached to their poles;

(9) determine the extent of work that was necessary to accommodate Fibertech's cable on the
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767 polesin the Springfield area owned by Verizon, WMECO, or MECO to which Fibertech
attached, consistent with the principles of reasonableness and nondiscrimination inherent in G.L. €.166,

§ 25A, and 220 C.M.R. §45.00, et seq.;

(h) determine the appropriate alocation of the costs of necessary work, on the 767 polesto
which Fibertech attached, between that necessary to correct pre-exigting conditions and that properly

attributable to accommodation of Fibertech's attachment;

(i) direct the utilities to return to Fibertech al money collected by them from Fibertech for

make-ready work in excess of the amount determined by the Department to be lawful;

(j) direct that the utilities correct, without unnecessary delay and in a nondiscriminatory manner,
conditions on the poles they own in Massachusetts to the extent such conditions are of atypethe

Department determines present an unacceptable safety risk;

(k) prohibit the utilities from enforcing standards relating to pole or conduit licensing, as set forth

in this Complaint, that the Department may determine to be contrary to law or sound public policy;

(1) require that, upon Fibertech's full payment of al make-ready charges determined by the

Department herein to be appropriate, the utilities issue formd licenses for the 772 poles to which

Fibertech has attached in the Springfield areg;

(m) direct the Respondents to reaffirm the pole attachment agreements that they entered into
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with Fibertech;

(n) enforce the Department's rule requiring pole and conduit owners to respond to license
gpplications within 45 days and declare that alicense applicant is deemed licensed if the owner failsto
respond within such timeframe and is entitled to attach to the pole temporarily or permanently if it isable

to do s0in a safe manner;

(0) declarethat the use of lag-bolted extension arms is an acceptable means of ataching to a

pole temporarily in a safe manner;

(p) declare unreasonable and unlawful Verizon's practice of requiring a conduit license applicant

to apply for specific route without access to information reveding whether the route is available;

(g) declare unreasonable and unlawful Verizon's practice of canceling conduit license
goplications for failure to pay make-ready charges when it has not reported to the applicant the
availability of other conduit for which the applicant has applied and on whose availability the usefulness

of the first conduit depends; and

() grant any other relief the Department may deem to be just and appropriate.

Hearing Requested
Fibertech requests, pursuant to 220 C.M.R. § 45.04(2)(i), that a hearing be convened pursuant

to 220 C.M.R. § 1.06, and that it be permitted to submit a brief in support of its contentions.
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Dated: May 13, 2003

Respectfully submitted,

FIBER TECHNOLOGIES NETWORKS, L.L.C.
By: Fibertech Networks, LLC, its sole member

By:

Charles B. Stockdae, V.P. & Corporate Counsel
Robert T. Witthauer, Deputy Corporate Counsel
Fibertech Networks, LLC

140 Allens Creek Road

Rochester, New York 14618

Phone: (585) 697-5100
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